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Introduction

These proceedings for declaratory relief relate to works proposed to be carried out
for the development of a supermarket on land situated at Bunya Street, Maleny, and

more particularly described as Lots 1 and 2 on RP 26375.

The proposed development is controversial and has attracted a deal of public
attention. The merits of the development proposal however, are not in issue in the

current proceedings. Rather, the current proceedings relate to the approval process.

The primary dispute is between the applicant and the second respondent and arises
by reason of the second respondent’s contention, in recent times, that part of the
proposed development and associated works (including vegetation clearing) intrude
into a watercourse as defined in the Water Act 2000 (WA). This would, if true, have
a number of consequences including that a permit would be required under s 266 of
the WA to clear native vegetation and that a current development application for a
development permit for operational works, which would intrude into what the State
contends is the banks of the watercourse and, it is said, interfere with water in the
watercourse, would not be properly made without the written consent of the Chief
Executive of the Department of Natural Resources, Mines and Energy (DNR) and
would require referral pursuant to the provisions of the Integrated Planning Act

1998 (IPA).

The current development application has become stalled as a consequence of the

dispute.
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The dispute arises against the background of a development approval process which

has already been substantially progressed.

Background

The subject land is bounded to the west and to the north by Obi Obi Creek. Its
southern boundary is to Bunya Street. Its eastern boundary is to the site of the
Maleny Hotel. The opposite side of Obi Obi Creek to the west is developed with a
constructed rock wall. Immediately upstream is a bridge which permits Bunya

Road to pass over the creek.

The subject land was previously contained in one lot on one Certificate of Title,
(namely Volume 1085 Folio 167) which described the boundary, in part, as
commencing “on the right bank of Obi Obi Creek”. In 1923 the site was subdivided
into two allotments, the descriptions of which were later amended to Lots 1 and 2
on RP 26375. Lot 1 (the western allotment) was surveyed when the allotments were
created however Lot 2 was left as the balance of the original parcel. The registered
plan shows the location of the creek adjacent to Lot 1 in a position as generally now
contended for by the applicant (subject to some relatively minor variations). That is
not conclusive® since the true boundary is determined in accordance with the

provisions of the WAZ.

The subject land is contained within the Local Business zone under the Transitional
Planning Scheme. Within that zone development for the proposed use is permitted

(rather than permissible or prohibited) subject to the making of an application to

! See Beames v Leader [2000] 1 Qd R 347 at 358, Dunn & Anor v. Howard & Anor [2001] QDC 30 at
paras. 5, 15
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allow for the setting of conditions. Pursuant to the provisions of the IPA, such an
application is processed as a Code assessable application. While the Council can

impose conditions, it cannot refuse the application.’

Having identified a site which was apparently of sufficient size and appropriately
zoned for the intended purpose, the applicant lodged a development application, in
August 2002, for a development permit for the material change of use and for a
preliminary approval for the carrying out of building work. That application
ultimately led to an appeal to this court against some of the conditions imposed by
the Council. The State was a party to that appeal. Judgment was given in 2003, by
Robertson DCJ, allowing the appeal and approving the development subject to

altered conditions®.

The conditions required development to be carried out generally in accordance with
certain plans, including a site plan and a landscape concept plan, which was to form
the basis of a future landscaping plan to be submitted as part of a subsequent

development application for operational works.

As had been made clear during the hearing before Robertson DCJ and as is recorded
in the reasons for judgment, the development contemplates the loss or removal of
existing vegetation (both native and exotic), including some large trees on the
subject land and their replacement with new plantings in accordance with the
landscape concept which, His Honour found will in time, “considerably improve the

site’s contribution to the visual amenity of the town”.

2 See Randel v Brishane City Council [1990] 2 Qd R 440 at 448-451
® See 5 6.1.30(4)
* See Cornerstone Properties Ltd v. Caloundra City Council & State of Queensland [2003] QPEC 042
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In the course of processing that application, the first respondent made a request for
further information, dated 17 September 2002, which amongst other things, asked
for an identification survey of the site, including the actual creek bank and advice
from DNR that “the proposed new creek boundary is acceptable”. The applicant’s
surveyors prepared a site plan which showed the boundary of the creek plotted from
the original field notes on RP 26375, at least in respect of Lot 1. The boundary for
Lot 2 was shown as a straight line between two original creek dimensions shown on

RP 26375 and was adopted, at the time, as a conservative position.

That plan was sent to the Senior Surveyor of the DNR at Nambour under cover of a
letter dated 26 September 2002 stating, in part, that “we propose that our site
extends to the creek boundary as plotted from the original field notes for Lot 1 and
the adoption of a *straight line’ boundary between the two original creek dimensions
shown on RP 26375 and requesting advice as to whether the boundaries were
acceptable. A response was received by letter dated 1 October 2002 under the hand
of the senior surveyor advising that the site plan “is generally correct in respect of
Lot 1” and that “your plot of Lot 2 appears to be correct”. It went on to advise that
“provided the new development is inside Obi Obi Creek boundary as it stands today

the site plan appears acceptable.”

Subsequently the applicant’s surveyors prepared a full cadastral plan of survey of
the site. The boundary of Obi Obi Creek as shown on that survey, generally follows
what had been shown previously, at least in respect of Lot 1, subject to relatively

minor variations which could be expected®.

® Particularly given the different surveys and the sometimes ambulatory nature of watercourse boundaries
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Having obtained a development permit for the material change of use and
preliminary approval for building works, the applicant made application, on or
about 25 November 2003, for a Riverine Protection permit under s 266 of the WA
to permit the clearing of exotic vegetation and environmental weeds. The
application was accompanied by, amongst other things, an existing site plan which
showed the *“approx. top creek bank” together with the top and bottom of other

“pbanks” within the site itself.

In January 2004 the applicant, via its landscape architect, applied to the Council for
a permit to remove trees on the site under the Council’s Tree Protection Local Law.
The application was accompanied by a tree survey. By letter dated 30 March 2004
the Council advised that approval had been granted to remove the trees and shrubs
as generally identified on the tree survey subject to conditions. The approval
specifically contemplated the removal (subject to the recovery of useful timber after

felling) of a Bunya Pine tree and a Silky Oak tree.

On or about 14 April 2004 the applicant’s contractors began to clear vegetation in
apparent conformity with Council’s approval. The clearing did involve that for
which a Riverine Protection permit had been sought. The clearing caused some
public controversy and, on the evening of 14 April 2004, Mr Brogan, a water
management officer with the DNR, was instructed to undertake a field inspection
the next day to define the boundary of the creek adjacent to the proposed

construction site.

During his inspection Mr Brogan inserted a number of pegs to mark where he

regarded the boundary to be. The position of the pegs has subsequently been
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transposed onto a plan and a boundary line has been inferred between those points.
That line encroaches substantially into the proposed development area including the
area of clearing. As it happens, the boundary seems to pass through the Bunya Pine
tree and the Silky Oak tree. It is that boundary for which the second respondent

contends.

A compliance notice, dated 14 April 2004, was issued pursuant to s.780 of the WA
calling on Cornerstone Property Ltd and Excavations Pty Ltd to cease destroying

vegetation in Obi Obi Creek, adjacent to Lots 1 and 2 on RP 26375.

By letter dated 17 May 2004 the applicant was informed by the DNR that the
application for a Riverine Protection permit had been granted with conditions. The
conditions, of which there were many, included a condition that destruction or
damage of native vegetation within the bed and banks of the watercourse is

prohibited.

On or about 25 November 2003 the applicant had also applied to the Council for a
development permit for the intended operational works. The application was
subject to an information request in December 2003 which was responded to in
February 2004. The Council subsequently extended the decision making period.
There has been no decision made on the application. The delay in the Council
dealing with the application has apparently arisen because of the issue, raised by the

DNR, as to its jurisdiction.

From 15 April 2004, the Council officer responsible for processing the application

made attempts to ascertain from the DNR what obligation there might be to refer the
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application to the Department. Ultimately, by facsimile of 7 May 2004 the

Department advised that:

“The department wishes to assist the Council as far as possible, however,
as the issues raised in your fax call into question the limits of the
department’s jurisdiction under the Water Act 2000, it would be preferable
if you could refer the application to NRM&E so that it may be properly
considered and a response provided to Council.”

By letter dated 10 May 2004, the Council advised the applicant that “as a result of
advice received from the Department of Natural Resources, Mines and Energy in
relation to the operational works application, | need to advise that the application
will require referral to the Department as outlined below”. The applicant disputes

that the application requires referral pursuant to the IPA.

The Relief Sought

On the present hearing, the applicant proceeded with four paragraphs of the relief

sought in the originating application namely:

“1. A declaration, under s 4.1.21(1)(c) of the Integrated Planning Act
1997 (‘IPA’), that the works proposed be undertaken by the applicant on
the subject land to develop it in accordance with the judgment of this court
given by his Honour Judge Robertson on 27 August 2003 (‘the judgment’),
including the clearing of vegetation on the subject land, are lawful and do
not constitute the destruction of vegetation, or excavation, in a ‘water
course’ requiring a permit under s 266 of the Water Act 2000;

6. A declaration, under s 4.1.21(1)(c) of IPA, that the applicant’s
application for a development permit for operational works submitted to
the first respondent on 25 November 2003 is a properly made application
without the consent of the Chief Executive of the Department;

7. A declaration, under s 4.1.21(1)(c) of IPA, that the applicant’s
application for a development permit for operational works submitted to
the first respondent on 25 November 2003 does not need to be referred to
the Department under item 18 of Schedule 2 of the Integrated Planning
Regulation 1998 or otherwise, as it does not involve operational work that
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allows taking, or interfering with, water under s 206 of the Water Act 2000,
nor is it otherwise referable;

8. Any such further declarations, or orders and directions as this

honourable court deems meet, to facilitate development of the subject land
as approved by the court.”

While the application for each specific declaration nominates s 4.1.21(1)(c) as the
source of jurisdiction, Senior Counsel for the applicant made it clear, on the hearing
of the application, that he did not wish to be confined to subparagraph (c) and leave

was granted for the application to be amended to rely also on subparagraph (a).

While the declaration sought in paragraph 7 refers to item 18 of Schedule 2, it
would appear, as was pointed out by the second respondent, that the correct

reference should be to item 17.

The Attitude of the Respondents

The second respondent disputes the court’s jurisdiction to entertain the relief sought,

or at least part thereof and also disputes the substance of the applicant’s contentions.

Counsel for the first respondent made helpful submissions as to jurisdiction, but did

not take an adversarial position with respect to the matters of substance.

Jurisdiction

The court’s jurisdiction to grant declaratory relief is governed by s 4.1.21,
subsection 1 of IPA which provides, in part, that:

“Any person may bring proceedings in the court for a declaration about:
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@) a matter done, to be done or that should have been done for this Act
other than a matter for Chapter 3, Part 6, Division 2; and

(b) the construction of this Act and planning instruments under this
Act; and

(©) the lawfulness of land use or development; and ...”

The second respondent contended that, in substance, the prayer for declaratory relief
is for a determination as to the boundary of the estate or interest in land held by the
applicant. Any other relief is, it was submitted, subsidiary to the real boundary
dispute. On this basis it was submitted that the declarations are not about a matter
in respect of which the Planning & Environment Court has been vested with
jurisdiction. That position became somewhat more qualified in further submissions

following the initial hearing, to which I will refer.

The declaration sought in paragraph 7 relates to whether the outstanding application
for operational works requires referral to the DNR. On the face of it, that is a matter
which falls within the jurisdiction of this court as relating to a matter to be done or
that should have been done for the IPA in respect of the outstanding development
application. Indeed, the second respondent’s further submissions of 28 June
conceded that “Declaration 7 requires an assessment as to whether referral is
required to a concurrence agency. To that extent s 4.1.21(a) is applicable”. Senior
counsel conceded, in subsequent oral submissions, that for the purpose of making

that declaration, the court could deal with the watercourse issue.

The IPA contemplates that certain development applications will be required to be
referred to a referral agency under Part 3 of Chapter 3. The expression “referral
agency” is defined, in Schedule 10 of the Act, to mean a concurrence agency or an

advice agency. Those expressions are, in turn, defined by reference to an entity
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prescribed under a regulation. Section 3.1.8 of the Act provides that if an
application is referred to a referral agency under Part 3, that agency has, for
assessing and deciding the application, the jurisdiction prescribed under a

regulation.

The issue as to whether referral is required by reason of item 17 of Schedule 2 raises
questions as to whether the operational work “allows taking or interfering with”
water and, if so, whether the taking or interfering is with water from a watercourse
S0 as to be assessable development under item 3B of Schedule 8 of the IPA. Neither
of those questions directly calls for a determination as to title, although by reason of
the WA, the State owns the bed and banks of a watercourse. They are questions
which must be determined for the purposes of identifying whether the facts are such
as to fall within the provisions which trigger the referral provisions of the IPA with
respect to an outstanding development application. They are questions which an
applicant and the assessment manager would have to address and the court has
jurisdiction to determine those questions in these proceedings under s 4.1.21(1)(a)

of the IPA.

The declaration sought in paragraph 6 relates to whether the current outstanding

application is a “properly made application” for the purposes of s 3.2.1 of the IPA.

Again, the determination as to whether an application is a “properly made
application” would seem to be a matter which falls within the jurisdiction of this

court under s 4.1.21(1)(a).
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36] There are two bases upon which the application was said to require consent. One is
by reason of s 3.2.1(5A) of the IPA and s 967 of the WA. Section 3.2.1(5A)
provides as follows:

“(5A) If the development involves taking, or interfering with, a
resource of the State, another Act may require the
application to be supported by:

(@) Evidence of an allocation of the resource; or
(b) The written consent of the Chief Executive, of the

department in which the other Act is administered, to the
application being made.”

371  Section 967 of the WA provides, in part, as follows:
“(1) subsection (2) and (3) apply if:
@) The person is required to hold a water entitlement under this
Act to take or interfere with water; and
(b) A development permit under the Integrated Planning Act
1997 is required for works associated with the taking or
interfering.

(2) The person must not take or interfere with the water until the person has
obtained a development permit.

(3) The application for the development permit must be accompanied by
the Chief Executive’s written consent to the application being made.”

38] A “water entitlement” is defined to be a water allocation, interim water allocation or
water licence and s 206 of the WA provides for the owner of a parcel of land or the
owners of contiguous parcels of land to apply for a water licence to, amongst other
things, interfere with the flow of water on, under or adjoining any of the land. In
general, however, a person is not required to hold a water entitlement to take or
interfere with overland flow water (s 20(6) of the WA) which is defined to include
floodwater flowing over land, otherwise than in a watercourse or lake (Schedule 4

of the WA)®. In its further submissions of 27 August, the second respondent

® See definition in Schedule 4 of WA
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confirmed that “The State is not concerning itself with floodwater which is part of s

20(6))”.

The determination as to whether s 3.2.1(5A) applies therefore involves a
determination as to whether the facts fall within the relevant sections of the WA
including whether any water which is interfered with is in a watercourse or is
floodwater which is within s 20(6). The second respondent confirmed, in its further
submissions of 27 August, that “The State is not concerning itself with floodwater

which is part of 5.20(6).”

The second respondent in its further submissions of 28 June conceded, quite rightly
in my view, that the question as to whether s 3.2.1(5A) applies is a matter which

falls within the jurisdiction of the court pursuant to s 4.1.21(1)(a).

I note that the applicant contended that there was no “interference” even accepting
the State’s case on the extent of the watercourse. The second respondent, on the
other hand, contended that, even on the applicant’s case on the extent of the
watercourse, the proposal involves interference with, at the least, the flow of water
adjoining the land. To the extent that it is relevant to decide whether s 3.2.1(5A) of
IPA and s 967 of WA required the Chief Executive’s written consent however, |
consider that the Court has jurisdiction to determine the extent of the watercourse

for the purposes of the declaration sought in paragraph 6.

The other basis upon which the application, in order to be properly made, was said
to require the written consent of the Chief Executive of the DNR is by reason of
s 3.2.1(3)(a)(ii) of the IPA which requires an application be accompanied by the

written consent of the owner of the land to the making of the application. By reason



[43]

[44]

15

of s 21(1) of the WA, the bed and banks of all watercourses and lakes forming all or
part of the boundary of land are, and always have been the property of the State. |
was informed that the Chief Executive of DNR or his/her delegate thereof provides
owners consent for the State. It is in this respect that the second respondent’s
objection to jurisdiction comes into sharpest focus, since the question of ownership

is directly relevant to the declaration which is sought.

The declaration sought is in respect of the status of an existing application and, in
particular, whether it is “properly made” under the provisions of the IPA. As
counsel for the first respondent submitted, the jurisdiction of the court encompasses
authority to decide questions of law as well as fact which are involved in the matters
that it has to determine’. A matter which properly confronts an applicant, the
assessment manager and the Court from time to time is whether an application has
been properly made. That the determination of that issue may involve questions of
ownership arises by virtue of s 3.2.1(3)(a)(ii) of the IPA and does not take the

matter outside the jurisdiction of this court.

The declaration sought in paragraph 1 of the originating application raises a
different consideration. What is sought is a declaration that the proposed works,
including the clearing of vegetation, is “lawful” and, in particular, “do not constitute
the destruction of vegetation or excavation, in a ‘watercourse’ requiring a permit
under s 266 of the Water Act 2000”. While sought to be brought pursuant to
s.4.1.21(1)(c) of the IPA, the declaration focuses upon the lawfulness of the works

in terms of the WA rather than the IPA.

" See Craig v South Australia (1994) 184 CLR 163 at 179
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The destruction of vegetation without a required permit constitutes an offence under
s 814 of the WA. The applicant was served with a compliance notice dated 14 April
2004 under s 780 of the WA, to cease destroying vegetation in Obi Obi Creek. An
appeal has been instituted to the Magistrates Court against an internal review
decision made on 18 June 2004 confirming the issue of the compliance notice but
amending its contents. This calls into question whether the expression “lawfulness
of land use or development” in s 4.1.21(1)(c) ought be construed as referring to
lawfulness for the purposes of IPA or whether it can extend to questions of

lawfulness for the purposes of another Act.

Given the amendment which was permitted with respect to the form of the
declaration sought, it is also necessary to consider whether the declaration might fall
under s 4.1.21(1)(a) as a matter done, or to be done or that should have been done
“for this Act”. In that respect, the Court’s attention was drawn to an amendment
which inserted the word “for” instead of “under”. The purpose of that amendment,
as stated in the explanatory memorandum, was to clarify that matters done under

another Act “for the purposes of IPA” may be the subject of a declaration.

Counsel for the first respondent reminded me of this court’s decision in Dixon v
Ipswich City Council (1993) QPLR 276 where, in the context of the now repealed
Local Government (Planning and Environment) Act 1990 (P & E Act), an applicant
sought declarations that it was lawful to build a dwelling house on land in
accordance with a certain building approval subject to conditions noted on the
approved plans, but without reference to further conditions purportedly imposed by
way of a subsequent letter from the Council. It was submitted on behalf of the

applicant in that case that, at the least, the construction of a dwelling was, if not a
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use of land, then “an act, matter or thing to be undertaken in respect of the use of
land” so as to bring the declaration within the jurisdiction of the court as provided
for in the legislation of the day. In rejecting that submission, the court, having
observed the potential width of the words in the section, concluded that the concept
of the “use of land” should be construed within the context of the P & E Act and not

extended to matters of relevance to the Building Act.

The reference to the “lawfulness of land use or development” when used in s 4.1.21
should, in my view, be construed as referring to lawfulness in the context of the IPA
rather than in respect of some other Act, such as the WA. Accordingly, | do not
consider that the declaration sought falls within the court’s jurisdiction pursuant to

subparagraph (c) of s 4.1.21(1).

| also do not consider that the declaration falls within subparagraph (a). While the
declaration may relate to a further approval which might be required for the
development to proceed, that falls short of establishing that it is a matter “for” the

IPA.

While, as senior counsel for the applicant pointed out, there are links between the
IPA and the WA, there does not appear to be a relevant link in this regard. As the
second respondent’s further submissions of 27 August state, “as Chapter 2, Part 8 of
the WA has not been rolled into the IPA, its requirement to meet Chapter 2, Part 8

of the WA stands separately to IPA”.

Accordingly, | consider that the court has jurisdiction with respect to the
declarations sought in paragraphs 6 and 7 of the originating application but not in

respect of the declaration sought in paragraph 1.
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The Substantive Issues

Introduction

The central factual controversy between the parties relates to the extent of the

watercourse of Obi Obi Creek and in particular, its bank adjacent to the subject site.

Given the important consequences which may follow from such a determination, it
is desirable that the extent of a watercourse be readily discernible with certainty and
accuracy. The identification of the boundary of a watercourse is however, not
always a straight forward exercise. Watercourses can exhibit widely varying
characteristics including as to topography and hydrology and boundaries are

sometimes ambulatory by reason of erosion and accretion.

In Ward v R (1980) 29 ALR 175 at 180 Stephen J said, in a different context:
“It is not merely because rivers change their courses or because their
waters rise and fall that they provide awkward boundary markers:
they necessarily of themselves provide no boundary line but only a
boundary zone. Only by a combination of appropriate terms of
definition, wholly lacking in the present case, and the application of

conventional rules can a precise dividing line readily be made to
emerge.”

The question of what is the boundary of a watercourse is a question of fact to be
decided having regard to the relevant statutory provisions and the relevant facts and

circumstances pertaining to each individual case®.

The Statutory Provisions

The Water Act defines watercourse in part, as follows:
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““Watercourse’ —
1. ‘Watercourse’ means a river, creek or stream in which water flows
permanently or intermittently -
@) In a natural channel, whether artificially improved or not...
(b) In an artificial channel that has changed the course of the
watercourse
2. ‘Watercourse’ includes the bed and banks and any other element of

a river, creek or stream confining or containing water.”

571  The expression “bed and banks” is defined as follows:

“*Bed and banks’, for a watercourse or lake, means land over which the
water of the watercourse or lake normally flows or that is normally covered
by water, whether permanently or intermittently; but does not include land
adjoining or adjacent to the bed or banks that is from time to time covered
by floodwater.”

58] The word “floodwater” is defined as follows:
“*Floodwater’ means water overflowing, or that has overflowed, from a
watercourse or lake onto or over riparian land that is not submerged when

the watercourse or lake flows between or is contained within its bed and
banks.”

[59] The word “water” is defined to mean:
@) water in a watercourse, lake or spring; or
(b) underground water; or

(©) overland flow water; or
(d) water that has been collected in a dam.

60]  The expression “overland flow water” is defined, in part, as follows:

“1. “Overland flow water” means water, including floodwater,
flowing over land, otherwise than in a watercourse or lake —

(@) after having fallen as rain or in any other way; or
(b) after rising to the surface naturally from underground.”

611  Those definitions involve a degree of circularity since, in order to determine what is

meant by ‘watercourse’ one is referred to the meaning of the expression “bed and

& See Pay v Miller (1979) 3 BPR 97170, Ward v R (supra) per Stephen J at 197
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banks” which, in turn, refers to “floodwater” the definition of which refers back to

“watercourse”. Nevertheless, a number of points emerge.

Firstly, a watercourse may involve the flow of water either permanently or
intermittently.  That is unsurprising since, for example, it has always been
recognised that water need not flow continuously within a watercourse, there being

many watercourses which are sometimes dry®.

Secondly, the water must flow in a “channel”. This again, is unsurprising. The flow
of water in watercourses has always been distinguished from the flow in drainage

depressions™ or other overland flow.

Thirdly, the watercourse is not simply composed of the flow of water itself but
includes the bed and banks and any other element of the river, creek or stream
confining or containing water. So much is confirmed by the second paragraph of
the definition of “watercourse”. That too may be unsurprising, although whether a
watercourse refers to the stream of water or the physical feature of the land has been

controversial in other contexts ! .

Fourthly the bed and banks are defined by reference to land over which water
“normally flows” or that is “normally covered” by water. T